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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC16-01997 
CASE NAME: BEAL VS. BEAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DEREK BEAL, VICTORIA BEAL 
* TENTATIVE RULING: * 
 
 Defendants Derek Beal and Victoria Beal, individually and as Trustees of the Beal 
Family Trust, dated July 9, 2002 is sustained in part and overruled in part.  The court notes 
compliance with CCP Section 430.41.  See  Declaration of Demurring Party Regarding Meet 
and Confer.   

BREACH OF ORAL CONTRACT (First Cause of Action) 

 As to the first cause of action for breach of oral contract pled against Defendant Derek 
Beal, the demurrer is sustained with leave to amend.  Defendant demurs to each component of 
the breach of oral contract claim.  Since four oral agreements made between Derk and Derek 
are pled in one cause of action, if anyone is valid, the cause of action will survive since a party 
cannot demur to a part of a cause of action.  See Sheehan v. San Francisco 49ers, Ltd. (2009) 
45 Cal.4th 992, 998 (general demurrer may be upheld “only if the complaint fails to state a cause 
of action under any possible legal theory”); Daniels v. Select Portfolio Servicing, Inc. (2016) 246 
Cal.App.4th 1150, 1167 (A general demurrer does not to only a part of a cause of action.) 

 The four oral agreements referenced in the first cause of action for breach of contract 
are set out in paragraph 29.  Derek is alleged to have breached the financial agreements by 
(1) failing to provide monetary support to the brothers’ grandfather; (2) refusing to reimburse 
Plaintiff for the amount paid into the Tolero, LLC bank account in order to bring the account out 
of the negative balance caused by Derek; (3) failing to provide Plaintiff with his share of rental 
income proceeds, and (4) by declining to pay for his agreed-upon share of expenses pertaining 
to the parties’ parents.  (FAC, paragraph 29) 
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 1. The Oral Agreement for the Benefit of the Parties’ Grandfather 

 Defendant demurs to this oral agreement on the grounds that it must be in writing.  
Under Code of Civil Procedure Section 1624(a)(2), the promise to pay the debts of another must 
be in writing to be enforceable.   

 Plaintiff contends that the parties did not enter into an oral contract to pay the debts of 
their grandfather.  The FAC alleges that the parties agreed to support their grandfather, not by 
paying his debts owed to a third party, but by equally contributing to his support.  Hence, there 
was no writing required.   

 In Reply, Defendant asserts an entirely new argument, that is, the lack of consideration 
in the parties’ oral agreement concerning their grandfather.  See Civil Code Section 1605.  
When Defendant agreed to provide financial support for his grandfather, his promise was a gift.  
Defendant received no consideration for value based on his gift.  

 This argument is new on Reply and cannot be considered, as Plaintiff was given no 
opportunity to address it.  

 2. The Oral Agreement Concerning Tolero, Inc. 

 Defendant demurs to this component of the breach of oral contract cause of action on 
the ground that Tolero, LLC (“Tolero”) should be the responsible party, not Derek.  While not 
coming out and directly saying so, Defendant implies that he was doing business for Tolero as a 
co-owner of the company when he allegedly “carelessly” caused the bank account to have a 
negative balance.  Derek cites, Frances T. v. Village Green Owners Ass’n (1986) 42 Cal.3d 490, 
507-508, for the principle that the purpose of legal entities is to insulate officers from liability for 
corporate contracts.   

 Derek also demurs to this part of the breach of oral contract claim on the ground that the 
Complaint does not allege a contract between Derk and Derek Derk alleges only that Defendant 
was careless in conducting business, and that Plaintiff felt deposited money into the corporate 
bank account to bring it back into positive territory.   

 Defendant is correct.  Paragraph 14 is the operative paragraph regarding Tolero.  It says 
nothing about an oral agreement or the breach thereof.  Paragraph 14 reads: 

Plaintiff and Derek Beal also co-owned Tolero, LLC.  Within the last two years, 
Derek Beal conducted several financial transactions through their joint Tolero, 
LLC bank account.  Shortly thereafter, due to Derek Beal’s carelessness in 
performing said transactions, said bank account resulted in a negative balance.  

(FAC, paragraph 14) 

 This aspect of the breach of oral contract claim is too vague and uncertain to know what 
is being alleged by Plaintiff.   

  3. The Oral Agreement Concerning Their Parents’ Bills 

 Derek demurs to this part of the first cause of action for breach of oral contract on the 
grounds that the contract needed to be in writing.  Again, citing Civil Code Section 1624(a)(2), 
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Derek contends that an agreement to pay the debts of another must be in writing to be 
enforceable.   

 Plaintiff again responds that the brothers’ agreement about their parents involved simply 
taking care of their needs.  The Complaint, however, lists debts to third parties, which Derk and 
Derek allegedly agreed to pay:  “the costs associated with their mother and father’s cars, car 
insurance, cell phone bills and their mother’s funeral expenses.”  (FAC, paragraphs 18, 22)  
These appear to be debts of another (mom and dad) and the brothers’ agreement to pay those 
debts should have been in writing under Civil Code Section 1624(a)(2).   

 4. The Oral Agreement Concerning Rental Income 

 Defendant demurs to this part of the first cause of action on the ground that it is time-
barred.  There is a two year statute of limitations for oral contract claims.  See CCP Section 339.  
The FAC alleges that the parties agreed to rent their mother’s residence after she died, in July 
2014, and split the proceeds from the rental.  Derek breached that agreement, by paying 
Plaintiff his share of the rental income only once, in the first month after the house rented.  
(FAC, paragraph 17)  Derek argues that payment was in August 2014.  Plaintiff filed this action 
on October 12, 2016, more than two years later.   

 The FAC does not state that the first payment was made in August.  It is unclear from 
the FAC when the parties’ mother’s residence rented and when the first payment of rental 
income was made to Plaintiff.  Plaintiff further contends, in his Opposition, that he did not learn 
of this breach until “their father did an accounting months later.”  (Opposition, page 4, lines 26-
27)  The statute of limitations defense is not disclosed on the face of pleading.  If the court 
believes that August 2014 is implied in paragraph 17, Plaintiff should have an opportunity to 
“plead around” the defense disclosed in the FAC.  See Czajkowski v. Haskell & White, LLP 
(2012) 208 Cal.App.4th 166, 174-175.  

FRAUD AND NEGLIGENT MISREPRESENTATION  (Second and Third Causes of Action) 

 As to the second cause of action for fraud, the demurrer is overruled with respect to 
Defendant Derek Beal, individually and as Trustee of the Beal Family Trust, dated July 9, 2002.  
The demurrer to the second cause of action for fraud is sustained with leave to amend as to 
Defendant Victoria Beal, individually and as Trustee of the Beal Family Trust, dated July 9, 
2002.  The third cause of action for negligent misrepresentation, pled only against Derek Beal, 
is overruled.   

 To both causes of action, the respective Defendants argue that Plaintiff’s claims are not 
pled with particularity.  The particularity requirement necessitates pleadings facts which “show 
how, when, where, to whom, and by what means, the representations were tendered.”  See 
Lazar v. Superior Court (1996) 12 Cal.4th 631, 638; Service by Medallion, Inc. v. Clorox Co. 
(1996) 44 Cal.App.4th 1807, 1818.  The elements of a claim for fraud are:  (1) affirmative 
representations of; (2) material facts; (3) with knowledge of the falsity of those facts; (4) where 
those representations were relied upon; (5) causing damages.  Id. at 638.  Each element must 
be pled specifically.      



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   08/27/18 

 
 

- 4 - 

 Negligent misrepresentation is a form of fraud, lacking the element of intent.  See 
Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 768, 775.  The same pleading 
rules apply.   

 The FAC pleads the elements of fraud with sufficient specificity against Derek.  The 
affirmative representations by Derek are set out in the general allegations:  that he would split 
the monetary support of their grandfather, pay various bills of their parents, split the rental 
income of their mother’s residence, pay $60,000 towards the purchase of their mother’s home, 
etc.  Those allegations also describe “how” and “by what means,” --  by oral agreement.  
“When,” is also set forth -- “starting in or around the summer of 2012 and continuing through 
in or around the summer of 2015”).  (FAC, paragraph 11)  Depending on the particular 
misrepresentation, more detail is provided.  (FAC, paragraphs 12, 17, 20, 21, 22, 24) 
The allegations also describe “to whom,” the representations were made – Derk.  Only the 
element of “where” is missing.   

 The next element of a fraud/negligent misrepresentation claim is met. Derek made 
representations about material facts or made material omissions.  Paragraphs 33 and 34 allege 
that Derek knew the representations were false at the time they were made and that he “had no 
intention to perform any of the financial duties and responsibilities he agreed to do under the 
condition of all their agreements.”  Reasonable reliance by Plaintiff is also pled.  (FAC, 
paragraph 35) 

 Malicious intent to defraud Plaintiff of his funds is also alleged, particularly with respect 
to the $60,000 he invested toward the purchase of their mother’s house. The FAC contends that 
Derek essentially absconded with this money and the house that was purchased.  After his 
mother died, Derek and his wife, Victoria “wrongfully transferred” title to the real property into 
the Beal Family Trust, dated July 9, 2002, to which Derek and Victoria are sole trustees.  
(FAC, paragraphs 36, 27)  Plaintiff contends that he and his brother owned their mother’s real 
property in their names, individually; hence, the transfer was wrongful.  

 The same is true for the negligent misrepresentation claim against Derek.  
(FAC, paragraphs 39-42) 

 However, no facts are alleged against Victoria, and her involvement in the fraud is 
unknown.  She is only alleged to be one of the trustees of the Beal Family Trust, dated July 9, 
2002.  The specific allegations are directed only at Derek.  (FAC, paragraphs 31-37)   

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS  (Fourth Cause of Action) 

 Defendant Derek Beal’s fourth cause of action for negligent infliction of emotional 
distress is sustained with leave to amend.  Derek demurs to what is essentially a negligence 
cause of action on the grounds that Plaintiff has not alleged any negligence or facts that would 
form the basis of a negligence claim.  Additionally, there is no basis for emotional distress 
damages, as Defendant simply failed to pay money.  See Erlich v. Menezes (1999) 21 Cal.4th 
543, 557-558.   

 Plaintiff contends that the basis for negligence is pled because he and Derek had a 
“special relationship,” which created a duty to honor his promises to take care of family 
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members who are ill, infirm and in need of care.  Plaintiff cites to Aguirre-Alvarez v. Regents of 
University of California (1998) 67 Cal.App.4th 1058.   

 However, this case is not on point.  In Aguirre-Alvarez, the trial court granted summary 
adjudication and dismissed the action against a hospital.  An individual stole a car and was 
fatally shot by police officers.  After the individual died in the hospital, the coroner disposed of 
the body by cremation.  A social worker and a doctor at the hospital attempted to call the home 
number decedent had provided to them, but they could not reach his family.  The decedent’s 
family members brought an action, claiming negligent infliction of emotional distress based on 
the hospital’s alleged negligent failure to notify them. 

 The Court of Appeal affirmed, holding that the hospital did not owe a duty to the 
decedent’s relatives to locate and notify them.  Furthermore, because the hospital had no 
contractual duty with any of decedent’s relatives, the hospital owed no duty to them.  The 
hospital’s duty of care was to the decedent alone.  Id. at 1066-1070.   

 Generally, special relationships may be formed in a variety of ways, including:  by 
statute, by contract or by detrimental reliance on someone’s actions or promises.  However, 
there appears to be no California authority for the creation of a special relationship between 
siblings, such that they would owe duties to each other with respect to third party family 
members.  While the court finds a “special relationship” in this context to be unlikely, this 
demurrer is the first substantive attack on the pleadings to be heard by the court, and Plaintiff 
will be given a final opportunity to plead a factual basis for a special relationship which can 
create a legal duty here.  Whether Plaintiff’s emotional distress was sufficiently “severe” is a 
question of fact, not resolvable on demurrer. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR SANCTIONS RE FAILURE TO PROVIDE RESPONSES 
FILED BY RYAN BROWN M.D. 
* TENTATIVE RULING: * 
 
Motions for issue or evidence sanctions must be accompanied by a separate statement 
pursuant to California Rules of Court Rule 3.1345.  The motion is continued to October 1, 2018 
at 9:00 AM.  Defendant to file and serve the separate statement at least 16 court days before 
the October 1st hearing. 
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 3.  TIME:  9:00   CASE#: MSC17-01596 
CASE NAME: NELSON VS. RILEY 
HEARING ON MOTION FOR ORDER TO PARTITION PROPERTY 
FILED BY STEVEN P. NELSON JR., SHIRLEY W. NELSON 
* TENTATIVE RULING: * 
 
The motion is continued to September 10, 2018 at 9:00 AM. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01836 
CASE NAME: CREDITORS ADJUSTMENT BUREAU  VS.  PARKER 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY CREDITORS ADJUSTMENT BUREAU, INC. 
* TENTATIVE RULING: * 
 
The motion is continued to October 15, 2018 at 9:00 AM. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JAMES V. FELT M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY JAMES V. FELT M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 
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 7.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON JOINDER IN DEFENDANT JAMES V. FELT, M.D.'S DEMURRER 
FILED BY ALFORT B. SANTOS M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY JAMES K. GUDE M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY SUTTER BAY HOSPITALS 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RACHELL SOPER M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 
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11.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GERALD DELRIO M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 
 

  

12.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JAMES K. GUDE M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 
 

  

13.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ANTHONY RODIGIN M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 

 

  

14.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AREK KELEDJIAN M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 

 

  

15.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 
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16.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SUTTER BAY HOSPITALS 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2018 in Department 15. 

 

  

17.  TIME:  9:00   CASE#: MSC18-00867 
CASE NAME: HOSKINS VS. RODGERS LAND 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RODGERS LAND DEVELOPMENT CO., et al. 
* TENTATIVE RULING: * 
 
Pursuant to the stipulation of the parties the hearing is continued to September 10, 2018. 

 

 
ADD-ON 

 

 20.  TIME:  9:01   CASE#: MSN18-1437 
CASE NAME: SCOTT VS. ROBEY 
HEARING ON DEMURRER TO U.D. COMPLAINT 
FILED BY ACE ROBEY 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ace Robey (“Defendant” or 
“Robey”). The Demurrer relates to the unlawful detainer complaint filed by Plaintiff Leslie Scott 
(“Plaintiff” or “Scott”). Plaintiff seeks recovery of possession from Defendant, a month-to-month 
tenant, as well as damages in the amount of unpaid rent. 

Defendant demurs pursuant to Code of Civil Procedure § 430.10(e) on the grounds that Plaintiff 
fails to state facts sufficient to constitute a cause of action for unlawful detainer and pursuant to 
Code of Civil Procedure § 430.10(f) on the grounds that the complaint is uncertain.  

As a threshold matter, uncertainty is a disfavored ground for demurring to a complaint. See, 
e.g., Khoury v. Maly’s of California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil 
Procedure Before Trial (The Rutter Group 2011) § 7:84, p. 7-39. A demurrer for uncertainty 
generally will be sustained only when the complaint is such that the defendant cannot even 
determine what it must respond to. Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 
135, 139. The Court declines to sustain the Demurrer on the grounds of uncertainty. 

Code of Civil Procedure section 1166 governs the general contents and requirements for an 
unlawful detainer complaint. Plaintiff relies in her unlawful detainer cause of action both on 
violation of the key provision of the lease (¶ 18) and on nonpayment of rent.  
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Defendant contends that the Plaintiff has failed to state a claim for unlawful detainer because 
she has failed to allege facts sufficient to show that changing the locks without delivery copies of 
all keys to landlord or her agent is a material breach of the lease.  

Breach of a lease’s condition or covenant may be insufficient to permit a plaintiff to secure 
termination of a lease and restitution of the premises. Whether a particular breach will give 
plaintiff landlord the right to declare a forfeiture is based on whether the breach is material. 
California law “recognizes that although every instance of noncompliance with a contract's terms 
constitutes a breach, not every breach justifies treating the contract as terminated.” Boston LLC 
v. Juarez (2016) 245 Cal. App. 4th 75, 82 (citation omitted). “Following the lead of the 
Restatements of Contracts, California courts allow termination only if the breach can be 
classified as ‘material,’ ‘substantial,’ or ‘total.’” Id. (citation omitted). “[A] term may be ‘material’ in 
one of two ways: [i]t may be a necessary term, without which there can be no contract; or, it may 
be an important term that affects the value of the bargain.” Vasile v. Flagship Fin. Grp. LLC 
(E.D. Cal. June 13, 2014) No. 2:12-CV-02912-KJM-CKD, 2014 U.S. Dist. LEXIS 81266, at *9 
(first alteration in original) (quoting Facebook, Inc. v. Pac. Northwest Software, Inc. (9th Cir. 
2011) 640 F.3d 1034, 1037). 

Nonetheless, under California law “[whether] a breach is so material as to constitute cause for 
the injured party to terminate a contract is ordinarily a question for the trier of fact.” Superior 
Motels, Inc. v. Rinn Motor Hotels, Inc. (1987) 195 Cal. App. 3d 1032, 1051-52. As a 
consequence, materiality of the key provision is not properly resolved on demurrer.  

Furthermore, Defendant does not dispute the notice to pay rent or quit. Code of Civil Procedure 
section 1161 requires that a notice to pay rent or quit include “the amount which is due, the 
name, telephone number, and address of the person to whom the rent payment shall be made,” 
and information about where and how to pay the rent. Plaintiff has sufficiently alleged that she 
complied with these notice requirements. See Complaint at Ex. 2 (Notice to Pay Rent or Quit).  

The Complaint sufficiently alleges facts to state a cause of action for unlawful detainer. 
The Demurrer is overruled. 

 

 

 


